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The FCA strongly supports the implementation of Section 37 of the Planning Act in Ottawa.  This will allow communities to benefit from increases in zoning (height or density) by having the developer or owner of a property assessed a portion of the “uplift” in value to provide community benefits.  

We therefore strongly support the immediate adoption of a Bylaw to allow Section 37 benefits to be obtained when properties are substantially rezoned. 

Besides our overall support of the concept of Section 37 community benefits, we support or have no objection to many provisions proposed in the draft implementation guidelines, the most important of which we note below. 

The FCA, however, also has a number of serious concerns about the proposed implementation, detailed below.  While we support immediate implementation in general, the significant flaws in the current draft are such that we cannot support the implementation guidelines in their current form unless amendments are made that address these issues satisfactorily.

Specific issues, following, are numbered according to sections in draft guidelines (where there is more than one comment on a section, the comments are indicated in parentheses).

2.5 (1)  We support Section 37 applying only to significant rezoning, exempting minor increases in height or density.  However, we question whether 7,000 m2 or 25% increase in density are the appropriate thresholds.  At the least, plans must be put in place to monitor the effects of these policies.  If significant numbers of rezonings occur just under the thresholds, these must be reassessed.  We urge that analysis of rezonings after implementation be mandated, and the thresholds reassessed if it is clear that buildings are being designed simply to avoid the Section 37 thresholds rather than for good urban design and architecture.

2.5 (2)  We strongly oppose the proposed exception  “where the permitted density is redistributed in a manner that is consistent with the City’s design guidelines.”  Developers routinely make the argument, supported by City planning staff, that the permitted volume under the zoning may be redistributed into a taller, thinner tower.  We contend that if this flexibility is desirable, it should be written into the zoning bylaw using the tool appropriate for this purpose, which is floor space index (FSI).  Instead, in the “consolidation” of the zoning bylaw and in recent Community Design Plans,  FSI was largely removed as a zoning tool.  The current practice of “secret” FSI, negotiated between developers and staff, is inappropriate. Furthermore, the calculation of permitted volume is based on the full envelope allowed by the zoning, which is usually a built form that cannot actually be acheived because of building code and practical considerations (like units needing windows).  We therefore oppose exempting increases in height from Section 37 under the guise of “redistribution” of all of the volume of a fictitious, unachievable built form.  We contend that this would have the effect of exempting large numbers of developments from having to provide community benefits, greatly reducing the effect of implementing Section 37.

2.6 (1)  We oppose that the value for all “uplifts” be calculated annually for all developments equally (within each of the two inner areas).  Uplift should be calculated individually, for each project, based on the actual increase in the value of the land.  There are several problems with the approach of area-wide uplift rates.  The first is that there will be considerable lobbying to reduce the rates each year, and it will not be clear and transparent that the rate applied will relate to actual uplifts.  They are likely to substantially undervalue the actual uplifts.  Second, having a single rate makes this resemble a tax, rather than a tool for the public to recapture some of the actual increase in value on a specific rezoning.  We note that Toronto calculates rates individually, and this should certainly be possible for Ottawa as well.

2.6 (2)  If overall uplift rates are to be set annually, we seriously question whether the areas defined are appropriate.  The innermost area encompasses the highest value land in the City, as well as a large amount of area of much less valuable land, for example south and east of the Rideau River.  Inclusion of so wide a range is likely to cause serious undervaluation of the uplift in the areas of most intense development activity, such as Sandy Hill, Lowertown, Vanier, Centretown, and the West Wellington St. / Richmond Rd. area from Hintonburg through Westboro (and similar areas).  Although we strongly believe that each uplift must be calculated individually, if areas are instead to be used, there must be a larger number of rate areas and it must be justified that land costs are relatively uniform within each area.

2.6 (3)  There is a provision that allows the owner/developer to challenge the uplift value as too high.  If this is allowed, then  there must also be a provision to allow citizens to challenge the uplift as too low.  This is especially true if area-wide uplift rates are used, since this ability to challenge will result in those rates being the ceiling, rather than the actual rate.

2.7  We very strongly oppose that the uplift can be reduced (“drawn down”) because of the age of the zoning, relevance of Official Plan policies, and implementation of public benefits such as “plazas, pathways.”  Routinely, substantial increases in height over the zoning are currently justified by the zoning bylaw not implementing the Official Plan.  Since this is so common, presumably reduction of Section 37 benefits will be equally common.  We object strongly to the possibility that exemptions on these bases will be negotiated behind closed doors, so that communities will lose Section 37 benefits without recourse in a large proportion of cases.  The solution to “old zoning” is to update the zoning in a public and transparent process, not ad hoc exemptions.  We also strongly object to reductions for pathways or plazas.  These are simply elements that benefit the design of the building and are mainly for the benefit of the residents/owners.  It is  inappropriate to reduce community benefits for what should be routine good urban design.

2.10  We strongly support the City objecting to the Committee of Adjustment granting variances from the zoning in cases where the City states rezoning and Section 37 community benefits are required.  We urge that it be explicit policy that the City will appeal any such cases to the Ontario Municipal Board.

2.11 We strongly support the requirement that Section 37 priorities need to be set with strong community association and public input and are concerned that City wide standards are not being set in this draft Section 37 policy.  The language in the Section “Determination of Appropriate Types of Community Benefits” needs to be revised such that public input is required in determining community benefits and that the consultation and selection process be standardized such that it will not vary from ward to ward.  We also wish to see public discussion on proposed Community benefits for any specific project take place prior to the Planning Committee meeting, as this has a better chance of influencing the selection of a benefit with wide community buy-in than if the discussion were to only take place at the time of the Planning Committee meeting. 
